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The past few decades have not been particularly kind to the construction industry.  Environmental considerations alone have accounted for a very significant increase in the complexity of construction delivery systems in both the private and public sectors.   New laws and regulations have taken effect before standard contract language was amended to incorporate the changes, resulting in delayed project deadlines and resulting claims.

Add to the mix changes in requirements for dealing with hazardous materials, wetlands, air and water quality, emissions of all types, changing standards for personnel and equipment safety, and the rapid increases in technology that now make it possible to reach the lowest management levels on construction sites, and you have a situation that is ripe for miscommunication, misunderstanding, and claims for damages.

One must also consider the fact that many, if not most, judicial systems are over-crowded and understaffed causing increased potential for bottlenecks of civil cases, in particular.

All of the above creates the reality that construction cases are not always well-suited for settlement by litigation, if only because any delay in the process of justice will almost invariably trigger new or increased claims for damages.  The industry is dynamic, and fast-moving, and all participants, especially on the design and construction side, are forced to balance resources across several projects.  A slow-down on one will often influence others.

Contractors and designers must keep things moving, most often on multiple projects.  Very few can survive without more than one project going at the same time.  Supervisory time and expertise, labor pools, and delivery of materials are among the most difficult project aspects to balance between more than one project.  Any delays will almost surely produce additional costs, which may then become claims.

Litigation delays are sometimes only a result of the fact that most jurisdictions have a finite number of case administrators, judges, and hearing facilities, causing those involved in cases to have to wait until services become available.   As most people involved with construction know, any delay will usually be perceived as unecessary by someone, and results in costly claims.

Adding to these problems, observers might see that in the public sector, many traditional funding sources have dried up, or been minimized.  Construction funding has not fared well since the eighties, when in competition with other programs for limited revenue sources.  Buildings do not vote.  Legislative bodies have had their hands full, dealing with programs that have suffered cutbacks.  Long deferrals of capital for repairs and maintenance,  often for many years, has forced building and construction administrators to search for more creative ways to fund projects.

Capital budgets, the historical primary source of public works projects funding have now, in many cases, become amalgams of capital and operating budgets, sometimes further enhanced by private sector investment, through operate/transfer clauses, and other devices.  This funding creativity has had many positive results in the form of design-build arangements, and its many iterations.  Building something with outside capital and transferring ownership later provides additional options to the more traditional design/bid/build contracting process.  It has also provided much good work for the legal community in creating the structures of the deals.

On the more negative side, however, these same creative processes require a different type of negotiation and communication among parties to contracts.  Because risks are sometimes re-allocated among project participants in such agreements, too often without clear understanding of the consequences, there is always, in this author's view, increased dependence upon other parties for on time and under budget performance.  

These changes to a time honored process (design/bid/build) is rarely clearly understood by all project participants.  The true and sad fact is that project participants sign contracts regularly without clearly understanding the depth and breadth of their obligations under the agreement, even in traditional design, bid, build agreements.

If these same people then enter into hybrid agreements, combining elements of one design with elements of another, and thereby re-allocate risks from the traditional (and better understood) model, and do not recognize the need for additional process steps to assure that issues are discussed and evaluated clearly and thoroughly by all parties, it follows that the risks for the successful completion of the project will be increased.

The introduction of a new concept in building construction to address this point has been proven to be helpful.  The concept has become known in the industry as "partnering," but could best be described, perhaps, as "process architecture."  In the construction industry, especially when alternative contract delivery systems such as Design-Build, Build Operate Transfer, or contracts with any type of transfer clauses are used, process architecture may be as important as the architecture of the building.

The process known as partnering is used to encourage and allow for inter-disciplinary exchanges of ideas and the identification of project risks.  It can save a great deal of time and money for the owner, for the design team and for the construction team, especially if the process is developed in a way that reinforces the interdependency of the individual project participants.  The one caveat is that it must be begun early enough in the project.

Neutral facilitators play a central role in the success of partnering in many parts of the world by helping to achieve expanded interdisciplinary vision for projects at the concept phase, the pre-design phase, the design phase, and continuing as construction begins and concludes.

One need only understand a single basic premise to realize the value of process architecture in establishing a strategic risk plan for a project.  That premise is that fewer than 20% of construction project participants have the ability to visualize a finished project from a set of plans and specifications.  Included in that 20%, is all of the architects and engineers associated with the project.  As a matter of fact, on a typical project, fewer than 15% of total project participants will ever see all of the plans and specifications for the project.

The truth is that projects are typically built by groups of people with clear vision and expertise involving narrow elements of the project.  Their overall vision of the project is thereby limited.  Thus a mason sees all that pertains to a brick wall, but may otherwise be oblivious to the needs of the roofing contractor, even though their profit goals may be dependent upon the other's performance.  An electrical contractor is expected to be totally familiar with the electrical portion of the project, but may be only marginally familiar with structural elements that could potentially impact the installation of lighting systems.

Further, without discussions involving inter-disciplinary visioning prior to commencement of work segments, there is no incentive for internal disciplines to try to see more of the whole project.  Thus, without partnering, project participants are more likely to discuss issues outside their own disciplines, only when or if they involve problems or friction between the disciplines.  There is a saying about not being able to see the forest for the trees, which may be applicable in this situation.

Properly guided by a neutral facilitator through a process that is, in part, designed by the experts in the disciplines themselves, more risks can be identified earlier, and seen more clearly.  This identification process provides an opportunity to manage those risks, rather than to depend on having the ability to react to them after it is too late to make reasonable adjustments.  Individual disciplines come away with a better understanding of all the risks involved, and with a deeper appreciation of how all the seemingly disjointed elements of a project come together to form the whole.

The strategic risk management plan developed by project participants in the partnering sessions must include early discussion of issue or conflict resolution procedures.  Partnering, Mediation, Arbitration, Dispute Review Boards, Early Neutral Evaluation are but some of the procedures that should be discussed, evaluated, and modified for use, through the direct involvement of the project participants.  This step assures that the proper procedures are established in the proper places, and that the overall goal of keeping the project moving, even during settlement discussions on individual issues, is met.

It is important to state at this point that partnering is intended to clarify issues, but is strictly a voluntary process.  Partnering, by itself, does not change the terms of contracts unless all of the signatories to an agreement agree to change them.  Partnering may, and sometimes does, lead to re-negotiation of contract terms, but those negotiations are kept separate from the more general review involved in typical partnering sessions.

The author has seen occasions where certain conditions were not included in contract documents through oversight.  Parties recognized the oversight in partnering sessions and chose to deal with it contractually in separate meetings after the general partnering sessions had concluded.  This decision by the parties resulted in compromised contractual positions but avoided the legal entanglement that would certainly have followed otherwise.  The modifications vastly reduced the overall cost of the project, if litigation on the issues had followed.  It also kept the project on schedule.

In one situation the author has witnessed, there was another significant issue involved.  The parties were very happy to be able to address the risks to their project through subsequent re-negotiations, even though their positions were somewhat compromised.  They were happy to compromise because of other contracts they had underway with the same parties at the same time.  These contracts would almost certainly have been impacted negatively by major legal problems related to the oversight.  Third party resolutions to contract disputes, whether through arbitration or litigation rarely leave parties without at least temporary bad feelings, and it is difficult to continue or expand business relationships during such periods of anger and frustration.

People who have first-hand experience as a party to litigation or arbitration know that one of the biggest contributors to these kinds of feelings is the powerlessness that comes with not being able to speak, except through counsel, or except as limited by the rules of adversarial procedures.  It is frustrating to only be able to give part of an answer.  A wise Chief Justice in the State of Maine has expressed his view that all lawyers should be sued immediately upon passing the bar exam, also that surgeons should undergo surgery themselves before operating on someone else.

This kind of control over a party's direct participation in the resolution of a problem often creates frustration, and it reduces the feelings of satisfaction with the process.  On the other hand, in this particular case, the parties were able to deal with the issues more as a business matter, guided by the partnering facilitator.  The contract re-negotiations with the parties were also facilitated.  Discussions were clear, open, and enabled decisions to be reached quickly.

In point of fact, in this case (which involved the removal of asbestos from an existing adjacent building), the parties were able to factor into their decisions the other contracts they had with the other parties.  This provided a flexibility that would otherwise probably have been lost.

The construction industry, wherever one observes it, tends to be a close-knit fraternity of individuals who provide reciprocal services on contracts over and over.  As a result, it is an industry that stands to gain a great deal by processes which more readily enable its individual participants to settle disputatious issues in less adversarial ways.

It is also very important not to lose sight of the fact that construction is a risky business; that it always has been and it always will be. The reality that partnering can help participants recognize is that project disputes almost always hurt all of the people involved in the project.  Media coverage and the rumor mill usually insures that any contractor, even third and fourth level subs, are working on "that project," and therefore are susceptible to guilt by association.  Owners are painted by the same negative brush when contractors perform poorly, especially by the media.  This is contrary to the view held by many owners.

Conversely, the good news is that everyone involved in a good and successful project is painted by the same positive brush.  Partnering, through improved communication and greater understanding of issues, helps those involved in a project to be less withdrawn and protective, and to understand better the way their piece of the work comes together to create the whole project.

Reviewing a few Construction Facts make clear this recognition.

Professional Services - Most professionals, whether doctors, lawyers, dentists, architects, etc. have only two elements they can add to a project, namely time and talent.  If they must be the lowest service provider and work within a fixed fee structure, they can either cut the time they spend on a project, or provide less costly talent.  Either choice is not necessarily good for the owner.  The owner will be better served if they recognize the need for quality here, and be willing to pay a fare price for services received.

Cost of professional services - There are three people I don't choose to dicker with over price.  The first is my doctor, the second is my dentist, and the third is the person responsible for assuring that the building I spend most of my waking hours in won't collapse around my ears.  I want to make a value judgement based on the qualifications and strengths of the providers.  Only when I have accomplished that selection am I ready to talk price.  The feed store manager used to explain quality this way:  "Of course, if the price of my top quality oats is too high, I can lower the price if you don't mind oats of lesser quality (those that have already been through the horse)." 

Contractual lines - Every action, or "tweaking" of contract terms will have an impact somewhere else.  Many of these impacts, in spite of good intentions, will come as a surprise to someone.  This notion of "tweaking" the process could be likened to trying to "even up" the legs of a stool.  Unless done very carefully, it is likely to produce a stool with no legs.

Design - An average school project of $3-4,000,000 will produce a stack of specifications 5 to 6 inches high and a set of plans an inch thick.   There is a tremendous amount of work that goes into the generation of a set of plans and specs when a project is ready to bid.  Skimping on the amount spent on design of a project can create a costly scenario.  For example, a project which does not adequately research and deal with program needs could result in extra space built into a project.  Let's say for the sake of argument, an extra 500 square feet is built into a project.  That 500 square feet could add as much as $50,000 in cost to the project.  That cost is then ammortized over the term of financing.  That miscalculation will likely never be noticed by anyone.  No taxpayer revolt is likely to occur.  But some other, perhaps more worthwhile, program will have to be cut to make up the deficit.

Least life cycle cost analysis - Too often, costs are evaluated only on a short-term basis.  We must not lose sight of the big picture.  While it is true that to have to pay $250 to have a design professional's opinion on one small project may seem excessive, the real question is whether it makes sense to have a design professional's opinion on stuctural concerns, circuit loads, code and law compliance on the whole building, in which case the percentage for design fees is minimal.  An undersized boiler, for example, is a gift that keeps on giving.  The extra energy costs over a period of years might have financed a new ball field or saved a school from the devastation of a fire caused by space heaters used improperly.

Considering the dynamics and difficulties of negotiating enough of the above services to assure quality, safety, timely construction, and cost-effective performance (yet not including too many), the kind of additional process review suggested in this paper will return significant benefits for all concerned, provided project participants become truly involved and committed to this process.

The partnering process itself is difficult, and the kinds of direct and open communications required do not come easily to many of us because we have allowed ourselves to become isolated and defensive.  It has become the norm  to take an adversarial position on all issues confronting us.

Building a strategic risk management system through process facilitation, facilitated partnering sessions, or through inclusion in contracts provisions for and, agreement upon, the use of mediation, early neutral evaluation, dispute review boards, arbitration, or other forms of ADR, pays great dividends for those willing to invest in it.

What can partnering accomplish for the Construction Industry?

· Reduce the risk of formal claims.

· Participants become an active part of the process for resolution of the claims that do arise.

· Establish clear lines of authority and communication.

· Establish effective working relationships .

· Minimize exposure to project risks by allowing and encouraging early identification of problems and multi-level management of issues.

· Increase chances for a successful project.

· Create and maintain loopback performance links that allow for continuous process monitoring.

Partnering is a cultural change.  It fosters cooperative problem-solving of substantive issues.  It is not primarily a social process.  It is voluntary and not legally-binding, and it does not alter the contractual obligations between the parties.  It removes organizational impediments

Stategic Risk Plan (S.R.P.) Check List

Development of a Strategic Risk Plan for a construction project is a necessary step that should be undertaken at the earliest possible point of development.   

Partnering During Concept Phase

· Use a trained, experienced project neutral to facilitate discussions among team members and legal advisors

· Create "corporate oversight structure", or "advisory council" for project duration

· Determine who should be involved in concept development

· Establish a joint vision for the project among all disciplines

· Establish loop back performance links that keep the "corporate oversight structure" appraised of successes/failures (loop back performance links could be small work groups with specific assignments, or they could be part of the establishment of a project web page or other electronic communications system)

· Discuss the dispute management techniques best suited for this project and their incorporation into design contract language

· Identify, quantify and discuss the risks as seen by various project disciplines

· Cross-check development of project timelines

Partnering during Design Phase

· Use a trained, experienced project neutral to facilitate discussions among team members
· Create a new "corporate oversight structure" to carry through the design and construction phases
· Determine who should be involved in design development (including outside stakeholders)
· Refine joint vision for the project as design develops
· Manage input into project design through the "corporate oversight structure"
· Monitor and add/delete loop back performance links as required 
· Discuss and develop ADR (dispute management techniques) for incorporation into construction contracts
· Continue identification, quantification, and discussion of risks as seen by various project disciplines
· Continue cross-checking development of project timelines
Partnering during Construction Phase

· Use a trained, experienced project neutral to facilitate discussions among team members
· "Corporate oversight structure" continues
· Determine who should be involved in design development (including outside stakeholders)
· Allow designers to help in refining joint vision for the project as construction begins
· Monitor and add/delete loop back performance links as required 
· Continue identification, quantification, and discussion of risks as seen by various project disciplines
· Continue cross-checking performance against project timelines

· Maintain partnering gains through facilitated project follow-up meetings as directed by "corporate oversight structure"
Follow-up Sessions Suggested Guideline:
1. "Corporate Structure" determines schedule for follow-up sessions, "as needed"

2. Facilitator available for a few hours pre-meeting to talk with any partnering participants
3. Facilitator then develops follow-up agenda from 1.(above) and project principals 
4. Project principals (only) participate in follow-up meetings to save time and costs unless otherwise directed by "Corporate Structure"
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